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What is “relevance” and “relevant
evidence”?
» Evidence pertinent to proving whether facts

material to the allegations under investigation
are more or less likely to be true.

» Repetition of the same question or duplicative
evidence may be deemed irrelevant.
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What are credibility determinations and
why are they significant?
» A determination by adjudicators of what
statements to believe and what statements not
to believe.

« Adjudicators may believe everything a party or
witness says, part of it, or none or it.
* In some situations, there may be little to no
evidence other than the statements of the
parties themselves.
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What is the preponderance of the
evidence standard mean?

 Proof that a particular fact or event was more
likely than not to have occurred.

What does the clear and convincing
standard mean?
 Proof that a particular fact or event was highly

and substantially more likely to be true than
untrue.
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Why Advisors?




Adversarial Advisers

If a party’s advisor of choice refuses to
comply with a school’s rules of decorum
(for example, by insisting on yelling at the
other party), can the school require the
party to use a different advisor?

* Yes. Similarly, if the advisor refuses to comply
with a school’s rules of decorum, the school may
provide that party with a different advisor to
conduct cross-examination on behalf of that

party.



Adversarial Advisers

Assuming one or both advisors are
attorneys, how should decision-makers
and presiding officers maintain order?

« Clearly explain the order of proceeding, as well
as any other requirements and expectations of
each party at the outset of each hearing.

« Enforce rules of order or decorum equally and
compassionately.

» Take breaks and ask for help if needed.
* Do not be afraid to adjourn or postpone.
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Examining Cross-Examination

Can a decision-maker ask questions of the
parties and witnesses?

* Yes.

When is an advisor’s cross-examination
“on behalf of that party” satisfied?

* “An advisor’s cross-examination ‘on behalf of
that party’ is satisfied where the advisor poses
questions on a party’s behalf, which means that
an assigned advisor could relay a party’s own
questions to the other party or witness, and no
particular skill or qualification is needed to
perform that role.”



Examining Cross-Examination

Can a party’s advisor appear and conduct
cross-examination even when the party whom
they are advising does not appear?

* Yes.

What happens where a party does not appear
but the party’s advisor of choice does?

« “...arecipient-provided advisor must still cross-
examine the other, appearing party on behalf of the
non-appearing party, resulting in consideration of the
appearing party’s statements but not the non-
appearing party’s statements (without any inference
being drawn based on the non-appearance).
Because the statements of the appearing party were
tested via cross-examination, a fair, reliable outcome
can result in such a situation.”



Managing a Live Heaiing

If a party does not appear or submit to
cross-examination, can the party’s family
member’s or friend’s recount the
statement of the party?

* No. “Even if the family member or friend did
appear and submit to cross-examination, where
the family member’s or friend’s testimony
consists of recounting the statement of the party,
and where the party does not submit to cross-
examination, it would be unfair and potentially
lead to an erroneous outcome to rely on
statements untested via cross-examination.”
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What is required of the decision-maker
during a relevance determination?

* Lengthy or complicated explanation not
required. “[I]t is sufficient, for example, for a
decision-maker to explain that a question is
irrelevant because the question calls for prior
sexual behavior information without meeting one
of the two exceptions, or because the question
asks about a detail that is not probative of any
material fact concerning the allegations.”



Relevance

Can a school adopt a rule (applied equally
to both parties) that does, or does not,
give parties or advisors the right to
discuss relevance determinations with the
decision-maker during the hearing?

* “If a recipient believes that arguments about a
relevance determination during a hearing would
unnecessarily protract the hearing or become
uncomfortable for parties, the recipient may
adopt a rule that prevents parties and advisors
from challenging the relevance determination
(after receiving the decision- maker S
explanation) during the hearing.”
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Burden of Proof

What does the burden of proof mean in
terms of reaching a determination?
« Complainants are not required to prove
responsibility.
* Respondents are not required to prove non-
responsibility.
* The institution is required to draw accurate

conclusions about whether sexual harassment
occurred in an educational program or activity.
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