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Key Concepts

* Treat complainants and respondents
equitably.

* Objectively evaluate all relevant evidence
— including both inculpatory and
exculpatory evidence — and provide that
credibility determinations may not be
based on a person’s status as a
complainant, respondent, or witness.



Key Concepts

* Understand the presumption that the
respondent is not responsible for the alleged
conduct until a determination is made at the
end of the grievance process.

“ Understand the standard of evidence — either
the preponderance of the evidence or clear
and convincing evidence standard.

» Do not require, allow, rely upon, or otherwise
use questions or evidence that constitute, or
seek disclosure of, information protected
under a legally recognlzed privilege, unless
the person holding such privilege has waived
the privilege.
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Format & Content

How can knowledge of the format of the
written determination inform the hearing
itself?

« Use the format of a written determination as a

checklist and be able to answer each element
before concluding the hearing.



Format & Content

Does “all evidence” need to be addressed
in the written determination?

* The preamble explains: “We decline to
expressly require the written determination to
address evaluation of contradlctory facts,
exculpatory evidence, “all evidence” presented
at a hearing, or how Cl'edlblllty assessments
were reached, because the decision-maker is
obligated to objectively evaluate all relevant
evidence, including inculpatory and exculpatory
evidence (and to avoid credibility inferences
based on a person’s status as a complainant,
respondent, or witness), under §
106.45(b)(1)(ii).”
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Excluding Factsiin Evidence

How should a decision-maker address a
situation in which a party or witness
inappropriately discloses privileged
information, treatment records, or
irrelevant information?
» Decision-makers may not consider this
information.

* In a hearing, decision-makers should consider
stating for the record that such information was
inappropriately disclosed but will not be part of
evidence or considered.

* If the decision-maker(s) cannot ignore such
information, they should recuse themselves.
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Applicable Standardsiofi Evidence

What is the clear and convincing evidence
standard?

 Proof that a particular fact or event was highly

and substantially more likely to be true than
untrue.

How should facts be evaluated under this
standard?

* Does the decision-maker believe the fact or
claim is highly probable to be true?
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Effective Deliberations

How can a decision-maker evaluate expert
witness testimony and medical records?
« Ask as many clarifying questions as necessary.

 Remember, juries evaluate expert testimony and
reports without training either.

How can decision-makers effectively evaluate
facts and reaching consensus?

» Objectively evaluate all facts and do not jump to a
conclusion before all facts are available.

* Recess prior to closing statements to make sure all
decision-makers have asked all necessary
questions.

» Be collegial and use the record to bolster your
position; remain rooted in facts, not opinions.
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Writing defensiblle Determinations

What should decision-makers be
considering when writing determinations?
* Requirements under institutional policy.
« Gravity of the outcome for the parties involved.

* Demonstrate decision-makers took the matter
seriously and came to a thoughtful outcome.

What are best practices to make written
determinations as defensible as possible?
» Assume the determination could be “Exhibit 1.”

* Include all elements necessary under policy and
justify your conclusions with the record.

» Ask for legal help when appropriate.
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